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SUING DEALERS: A
BOOMING BUSINESS

he last five years have wit-
nessed a significant increase in
litigation involving dealer-
ships. This is due to several

factors:

Trial attorneys’ cases against asbestos
and cigarette manufacturers are more diffi-
cult to win.

As gross profits from new vehicles
decline, dealers have turned to finance and
insurance products to become bigger profit centers.
Lawyers realize that cases based on these profit
centers are more lucrative because they are class-
action certifiable. Frequently, they involve patterns
of conduct rather than problems with individual
vehicles.

Many dealers loathe to have cases tried before a
jury. They fear bad publicity and

The following examples are cases that deal-
ers throughout the country have faced.

Eliot Spitzer, former New York Attorney

General, settled with twelve Long Island
dealers who were accused of misleading
and deceptive sales practices. A specific
complaint was that dealers did not make
the necessary disclosures about qualifying
for 0% financing with a minimum credit or
Beacon score.

Connecticut Attorney General Richard
Blumenthal, in conjunction with 22 state
attorneys general, halted advertisements proclaim-
ing “no money down.” In reality customers were
required to pay pre-delivery taxes and fees that

often exceeded $1,000.
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jury members who may be preju-

diced if they have had a prior poor
experience in purchasing a vehicle.
Thus, some dealers quietly settle,
even if they feel that from a techni-
cal and legal standpoint they are
right.
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Multiple suits in Florida, Minnesota and
Oregon have been brought against dealers
involving the pricing and marketing of finance and
insurance products. Supplementary products such
as gap insurance, extended service contracts and

vehicle “etch” fees have invited litigation.

Dealerships are increasingly being sued over the
payout of coupons for future vehicle purchases
(rather than cash) to clients. In several New Jersey
cases, customers were awarded coupons in the
$200-$300 range, and the defendants (dealers)
were forced to pay plaintiffs’ high legal fees and
court costs. Many dealers find this outcome prefer-
able as it lowers their costs and lessens the oppor-

UNCLAIMED PROPERTY

nclaimed property is becoming the new buzz

phrase across the country. Funds, deposits,
accounts and other types of property that have
been dormant for a period of time are, in most
states, required to be turned over or escheated to
your state for safe keeping. State laws allow the
state to take these funds or property so that the
“rightful” owner may be found and the funds or
property returned.

However, while states are becoming more aggres-
sive in sending these funds to the state treasury,
there is some
question whether
they are being
diligent in trying
to find the right-
ful owners. In
California, more
than $5 billion
has been
escheated to the
state treasury
where the right-
ful owners have
not been found.
The state re-
quires that these
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tunity of a long, drawn-out court case.

Dealers can avoid the potential for litigation by tak-
ing a proactive position. Proper training of employ-
ees, mandatory arbitration clauses as part of sales
contracts and a legal audit of existing procedures
are several ways to prevent lawsuits. However, act-
ing in an honest and ethical manner is always the
best defense.

Automobile dealers, given their expensive, compli-
cated product, find it challenging to avoid the
legal system in today’s litigious society. By having
the appropriate safeguards in place, dealers can
spend more time in the showroom and less in the
courtroom. #

monies be held in trust, but only approximately
$200 million is being held for claims to be paid.
The remainder has been put into the general
fund.

What does this have to do with automobile deal-
ers? There are many types of property that have
not been claimed by customers or creditors. These
might include checks that have not been cashed,
deposits not returned or title fees not refunded.
The list can go on and on. Under most state laws,
this type of property is considered unclaimed prop-
erty. If not sent to the respective state treasury
within the time frame required by each state’s law,
penalties will normally be assessed.

Many dealers over the years have ignored the laws,
probably because of the lack of audits on these funds
by the states. This has now changed, and it is para-
mount that the dealer take these laws seriously.
There have been a number of audits in California,
where there does not appear to be a statute of limi-
tations, and assessments and penalties have gone
well into six figures.

What should dealers do? The first thing is to
become familiar with their applicable state laws
and the time prescribed to escheat funds to the
appropriate authority. Research any property that
could be considered unclaimed property and make
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another attempt to return it to the rightful owner.
If the period prescribed by state law has passed,
file the appropriate remittance, being ever mindful
of meeting whatever filing deadline is required.

In the past, many assumed that states were lax in
enforcing these laws. With most states in a budget
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crunch, they are finding that this is a way to gen-
erate additional revenue, even if only temporary,
and are creating audit teams to generate these
funds. If there are any questions as to your state
law and what should be done, call your Auto Group
member for details that affect you. #

USED-VEHICLE WRITEDOWN

ost new-vehicle dealers write down their used-

vehicle inventory at the end of the year for
income-tax purposes. The purpose of the writedown
is to minimize and accurately reflect their taxable
income. The IRS allows dealers to value their used-
vehicle inventory at the “lower of cost or market
value.” This means that if the wholesale value of
the vehicle is “worth” less than what you have in it,
you are allowed to adjust its value to current whole-
sale market value.

However, the accounting of the writedown should
be dealt with in a certain way. After these vehicles
have been written down, they are usually sold
between January and March of the following year.
Often a larger than average gross profit is shown
when these vehicles are sold, and the dealership
shows large “false” net profits on the monthly
dealership financial statement due to the recap-
ture of these writedowns. This is not good for the
following reasons.

It distorts the real net-profit picture of the
dealership.

It distorts the gross-profit margins on used
vehicles.

Proper compensation for sales managers and
other workers must be considered.

When you look at your financial statement

later in the year, you “feel” better about your
net profits than you should because the writedown
(false) profits are in the year-to-date profits.

Case in point: A client showed a $150,000 net

profit through August. He felt he was doing “okay.”
After seeing that his prior year’s used-vehicle write-
down was $175,000, he realized he was losing money

and stopped showing the recapture of the write-
downs when he sold these vehicles. In other
words, he thought his dealership was profitable,
when in fact he had lost $25,000 for the year.

A used-vehicle writedown is not a complicated
process. You need to have your staff or CPA firm
“Black Book” each used vehicle at the end of the
year. You should compare the value of the vehicle
with the average Black Book value for that vehicle.
If the Black Book amount is less than your value,
then the difference between these two values is the
amount of writedown for that vehicle. You need to
do this for all of your used vehicles and then add
up the total amount of the writedown.

If you want to individually determine whether the
vehicle is “rough,” “average,” “clean” or “extra
clean,” that is up to you. But, it is often preferable
to use the “average” value for all vehicles. After
you have the total of the writedowns, you will make
one entry to charge the cost of sales-used vehicles
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USED-VEHICLE WRITEDOWN

(continued from page 3)

and either credit your used LIFO (last-in, first-out)
reserve account (even if you are not on used LIFO),
or credit a used vehicle with a dummy stock num-
ber. You do not apply the writedown credit to each
individual used vehicle; this credit remains on your
books all year.

To summarize the above, make sure you write
down your used vehicles for income tax purposes,
but do not apply this writedown to individual vehi-
cles. Instead, put the total amount of the write-
down in used-vehicle inventory as a negative vehi-
cle, or put it in the LIFO reserve. In future years,
you then will adjust this writedown reserve amount
to what it should be for that year end. 4

For assistance, please call 1-800-4AUTOCPA or see our website at
www.autocpa.com. Headlights is prepared by the Auto€PAGroup for the
clients of its members. We are required by IRS Circular 230 to inform
you that the advice contained herein (including all attachments) was
not intended or written to be used for the purpose of avoiding any
penalties that may be imposed under Federal tax law and cannot be
used by you or any other taxpayer for the purpose of avoiding such
penalties. © 2007 Headlights

SPECIAL NADA ISSUE: JANUARY 2007

Managing Editor
Anna M. Cooley, WPI Communications, Inc., Springfield, NJ
Associate Editors

Aaron Winiarz, Aaron Winiarz, CPA, Dayton, NJ
Jim Tanner, Heider, Tanner & Dirks, Denver, CO

Advisory Board of CPAs
Kevin Allison Dick Heider
Peterson Sullivan, PL.L.C. Heider, Tanner & Dirks, Denver, CO
Seattle, VA Jeffrey Jensen
John Bachle v

Sartain Fischbein & Co., CPAs
Tulsa, OK
Wayne Bond
Dwight Darby & Co., Tampa, FL
Jerry Bressler
Mountjoy & Bressler, LLP
Covington, KY
Stephen deBlois
Welch & Company, LLP, Ottawa, ON
Robert Deering
Pomares & Co., LLF, Sacramento, CA
John Dobson
Thom-Dobson-Womack, Inc.
Oklahoma City, OK
Duane Goetz
Brady Martz, Grand Forks, ND
Jay Goldman
McGladrey & Pullen, LLP
Baltimore, MD, Washington D.C.,
Virginia Area
Gerry Green
Green & Miller, PC., Corinth, TX
Barton Haag
Albin, Randall & Bennett
Portland, ME
Susan Harwood
Hulsey, Harwood & Co., Monroe, LA
John Hayes
Hausser & Taylor, Cleveland, OH

Jensen & Keddington, PC.
Salt Lake City, UT
Donald Kretschmar
Henry & Horne, LLE, Tempe, AZ
Daniel R. McCall
Daoro, Zydel & Holland
San Francisco, CA
Joseph Monahan
Weisberg, Molé, Krantz & Goldfarb, LLP
Hicksville, NY
Greg Porter
Porter & Company, Greensboro, NC
Ken Rosenfield
Rosenfield & Company, PA.
Orlando, FL
Reed Spangler
Simpson & Osborne, Charleston, WV
Dan Thompson
Boyer & Ritter, Harrisburg, PA
Mike Vaughn
Lattimore Black Morgan & Cain, PC.
Brentwood, TN
Diane Weinhold
Irvine, CA
Carl Woodward
Woodward & Associates
Bloomington, IL



